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Dear Superintendent Winters:

Please be advised that this firm has been retained by the New Jersey Education
Association (NJEA) to assist the Lakewood Education Association (LEA). The purpose ofthis
letter is to demand that the Lakewood School District immediately cease and desist its blatant
violation of Executive Orders 104 and 107 and the guidance issued by the New Jersey
Department of Education on school closures during the COVID-19 pandemic.

It has come to our attention that the Lakewood Public School District has been/will be
conducting in-person evaluations and requiring teachers to report to work to clean out their
classrooms and the students' desks and lockers.

In-Person Evaluations

First, at this time, absolutely no in-person evaluations of students or teachers should be
occurring during the ongoing COVID-19 pandemic. It is our understanding that the District is
implementing in-person meetings to determine if students are eligible for services pursuant to
the following types of evaluations:

• Speech evaluations;
• OT evaluations;

PT evaluations;
• Psychological evaluations;
• Learning evaluations; and

ELL evaluations.

For the safety of students, parents, teachers, and the community at large, as well as in
accordance with the law, this must cease immediately and entirely.
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Pursuant to an email from you to all staff on May 11, 2020:

In-Person Evaluations start today, as all mandated timelines must be met and have not
been waived by the Commissioner of Education or the Governor of New Jersey.

The Lakewood School District's In Person Evaluation guidelines are in accordance with
the Governor's Executive Order 107, and have been reviewed by the Department of
Health, Chief-of-Police, and County Superintendent.

Pursuant to an email from you to all staff on May 12, 2020:

The District will test all incoming students utilizing the same In-person guidelines that
are being used now!

Home language surveys will be completed!

In-Person Evaluations started this week as all mandated timelines must be met and have
not been waived by the Commissioner of Education or the Governor of New Jersey.

The Lakewood School District's In Person Evaluation guidelines are in accordance with
the Governor's Executive Order 107, and have been reviewed by the Department of
Health, Chief-of-Police, and County Superintendent.

Social Evaluations are being conducted via video conferencing.

The following In-person evaluations are being conducted:
Speech evaluations
OT evaluations
PT evaluations
Psychological evaluations
Learning evaluations

ELL evaluations will begin shortly for all new incoming students

Importantly, the following two statements are incorrect:

1. In-Person Evaluations started this week as all mandated timelines must be met
and have not been waived by the Commissioner of Education or the Governor of
New Jersey.
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2. The Lakewood School District's In Person Evaluation guidelines are ill

accordance with the Governor's Executive Order 107.

These evaluations should absolutely not be held in person at this time, and in-person
evaluations are not in accordance with Governor Murphy's Executive Orders and Department
of Education guidance on these matters.

On March 9, 2020, Governor Murphy declared a Public Health Emergency through
Executive Order No. 103. On March 16, 2020, Governor Murphy signed Executive Order 104,
which states, in relevant part:

WHEREAS, public and private preschool programs, elementary and secondary schools,
and institutions of higher education are locations where significant numbers of students
educators, and support staff gather, often in close proximity in classrooms, hallways,
cafeterias, and gymnasiums; and

WHEREAS, suspending in-person preschool programs, K-12 education, and in-person
instruction at institutions of higher education are part of the State's mitigation strategy
to combat COVID-19 and reduce the rate of community spread;

[... ]

2. All public, private, and parochial preschool program premises, and elementary and
secondary schools, including charter and renaissance schools, shall be closed to students
beginning on Wednesday, March 18, 2020, and shall remain closed as long as this Order
remains in effect.

Then, on March 21,2020, Governor Murphy signed Executive Order 107, commonly
known as New Jersey's Stay-at-Home order. Executive order 107 states, in relevant part:

12. All public, private, and parochial preschool program premises, and elementary and
secondary schools, including charter and renaissance schools, shall remain closed to
students as long as this Order remains in effect.

Further, on May 4, 2020, Governor Murphy announced an extended prohibition on in-
person instruction through the end ofthe 2019-2020 academic year:

Citing the need to protect the health of New Jersey's 1.6 million public and private
school students as well as thousands of educators and support staff, Governor Phil
Murphy today announced that statewide school closures will be extended through the end



Laura Winters, Superintendent of Schools
May 14, 2020
Page 4

ofthe 2019-2020 academic year. Private schools with longer academic years will remain
closed until at least June 30.1

Governor Murphy then commented that "while New Jersey is making great strides in
mitigating the spread ofCOVID-19, science tells us that at this point, we can't safelyre-open our
schools."?

Then, on May 6, 2020, Governor Murphy signed Executive Order No. 138, extending the
Public Health Emergency 30 days. Executive Order No. 138 extends all Executive Orders issued
under the Governor's authority under the Emergency Health Powers Act.

It is plain from these executive orders and directives that in-person evaluations are not
in accordance with the law at this time. Certainly, no students and/or parents should be
interacting in person with teachers, and certainly not on any school premises, which are very
specifically closed to all students. Notably, any place where the District directs an evaluation to
occur is, in fact, a premise where school functions are occurring, and is therefore a school
premise which is "closed to students as long as [Executive Order 107] remains in effect."

The Lakewood Board of Education has clearly recognized these same risks and has been
conducting its School Board activities remotely. If the Board itself recognizes that in person
meetings are a serious safety risk, it strains credulity that the District should force employees or
students to engage in in-person school-related interactions, including the evaluations in question,
thereby placing employees and students at the very risk the Board seeks to protect itself from.

Perhaps most importantly, Lakewood Township is the epicenter for COVID-19 infections
in Ocean County. As of May 13, 2020, Lakewood Township alone has had 2,050 reported
infections, leading to at least 116 deaths, which is more infections and deaths than any other
municipality in the county.' It is reckless and egregious to force employees, parents, and students
to further fuel the COVID-19 wildfire that is currently rampaging through Lakewood.

1 An update on school closures through the 2019-2020 academic year from Governor
Murphy's Office can be found at https://www.nj.gov/governor/news
/news/562020/20200504a.shtrnl (last visited 5/13/20).

3 The Ocean County Health Department's totals by municipality can be found at
https:llwww.ochd.org/covid-19-case-totals/ (last visited 5/13/20).

http://https://www.nj.gov/governor/news
http://https:llwww.ochd.org/covid-19-case-totals/
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The LEA therefore demands that the District cease and desist its unlawful directives
immediately by halting all in-person evaluations unless and until the Governor lifts the Public
Health Emergency that is currently still in place.

Requiring Teachers and Paraprofessionals to Clean Out Classrooms

It has further come to our attention that the District is attempting to force teachers to
return to work in order to clean out classrooms, including both teacher and student items.

Pursuant to an email to all staff from Clifton Avenue Grade School Principal Debra Long
on May 12, 2020:

As per Mrs. Winters, this is NOT voluntary ... each classroom must be closed out to
receive a live check at the end of the year...We will be collecting your ID/classroom
keyslParking Passes so please bring those with you.

On May 12, 2020 Long also stated in an email that masks are mandatory and that gloves
are optional when teachers come in to clean their classrooms.

On May 12, 2020, Ella G Clark Elementary School Principal Deborah Meabe also sent
an email attaching a schedule for room clean up, which was distributed to teachers, which
appears to be mandatory, and which mandates the wearing of gloves and masks, which it does
not purport to provide. This email also states that "[p ]araprofessionals can go in the day that
classroom teachers will be present in the building."

First, pursuant to the Executive Orders and guidance above, teachers should not be forced
to travel unnecessarily in violation ofthe Stay-at-Home order during a Public Health Emergency
in order to do work which is clearly not essential. Second, Executive Order 107 states, in relevant
part:

14. The Commissioner of the Department of Education (''DOE''), in consultation with
the Commissioner of DOH, shall be authorized to permit schools to remain open on a
limited basis for the provision offood or other essential, non-educational services, or for
educational or child care services if needed in emergency situations after consultation
with the Commissioner of DOH. The Commissioner of DOE shall also have the authority
to close any other career or training facilities over which he has oversight, after
consultation with the Commissioner of DOH.

It can hardly be said that the cleaning of classrooms in mid-May is essential when it is
unclear when schools will be allowed to open, when Governor Murphy has extended all
Executive Orders, including the Stay-at-Home order and the Public Health Emergency to at least
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June 6th
, and when Governor Murphy has not yet provided instruction as to summer activities

and school openings for the summer or even the fall.

Further, even if these directives were in accordance with the law, there are numerous
health and safety concerns implicated in the directive that teachers clean out classrooms which
the District must negotiate with the LEA.Maurice River Tp. Bd. DIEd., P.E.R.C. No. 87-91,13
NJPER 123 (~ 18054 1987). These include, but are certainly not limited to:

• Elongating the cleaning and packing process to make sure that there are as few
staff members as possible in any building at anyone time;

• The District should waive the use of a physical sign in sheets so that people aren't
handling the same pens and sheets, and should accomplish sign in and sign out
by text or other online process instead;

• District-provided PPE for all staff;
• Hand sanitizer stations at all entry ways;
• Cleaning periods for custodial staff between the scheduled time slots;
• A rigorous, verified disinfection and cleaning process for all door handles, areas,

and items that can be touched;
• Strict social distancing and a security or police presence to enforce same;
• Encouraging employees to go to the bathroom before they arrive at school, and

discouraging employees from using the school facilities, and from lingering
either in the building or on school grounds;

• Establishing an opt-out procedure as a form of disability accommodation for
employees who are immunocompromised or who are considered high risk
according to the CDC or appropriate state or local authorities; and

• Establishing an opt-out procedure who have had exposure to people who have
COVID-19, and who should be self-quarantining under CDC guidelines.

The LEA demands that the District cease and desist its unlawful directives immediately.
The Association and its members reserve all rights against the District and its administrators who
are issuing directives in reckless disregard of known threats to health and safety. The Association
reserves the right to grieve lost sick days and this letter preserves all claims that any members
may have arising under the Workers' Compensation Laws or under Laidlow v. Hariton
Machinery Co., Inc., 170NJ 602 (2002) andMillison v.E.I. duPontdeNemours & Co., 101NJ
161 (1985), providing for liability for tort damages outside of the workers compensation bar
where an employer knowingly places employees in harm's way. In an egregious case, there may
be individual liability in tort for the agents and officers ofthe employer.

I am sending this letter to you to give the Board and you formal and direct notice of this
matter. I am sending a copy of this letter to Executive County Superintendent of Schools Kevin
W. Aheam and to the Board's counsel Michael 1. Inzelbuch, Esq. Although I am not aware of
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whether Mr. Inzelbuch will be advising the District in this matter, I hope that he will work with
the District and you to bring this reckless action to an immediate end.

KW:DRD:mlj

Very truly yours,
SELIKOFF & COHEN, P.A.

BY:--,"",~~"--,--~",,,,-=---,---_
KEITH WALDMAN
Kwaldman@selikoffcohen.com
DANIEL R. DOWDY
DdowdY@selikoffcohen.com

c: Jennifer Raike, NJEA UniServ Field Rep. Region 7 (via email)
Kimberlee Shaw, Lakewood Education Association President (via email)
Moshe Bender, Lakewood BOE President (via email)
Kevin W. Ahearn, Executive County Superintendent of Schools (via email)
Michael I. Inzelbuch, Esq. (via email)
NJEA Legal Services (via email)
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